





































































































COMMITTEE OF THE WHOLE
Council of the County of Maui

October 4, 2005

COUNCIL MEMBERS VOICED NO OBJECTIONS.
CHAIR MOLINA: Okay. Thank you, Members.

COW-5(7) SPECIAL COUNSEL AUTHORIZATION (TRINIDAD K. ALCONCEL, ET AL. V.
COUNTY OF MAUIL, HAWAII, CIVIL NO. CV05-00280 SPK BMK) (C.C.No. 05-25)

CHAIR MOLINA: Committee of the Whole Item 5(7), special counsel authorization, Trinidad K. Alconcel, et
al. versus County of Maui, Hawaii. The Committee is in receipt of a correspondence dated
September 26, 2005 from the Corporation Counsel’s Office requesting consideration of a proposed
resolution entitled “AUTHORIZING THE EMPLOYMENT OF SPECIAL COUNSEL MARR HIPP
JONES & WANG IN TRINIDAD K. ALCONCEL, ET AL. V. COUNTY OF MAUI, CIVIL NO.
CV05-00280 SPK BMK”. Purpose of the resolution is to authorize special counsel in the
aforementioned case due to the complexity of litigation issues. At this point, we have from the
Corporation Counsel’s Office we have Counselor Cheryl Tipton, as well as from the Police Department,
Chief Nakashima. Good morning.

MS. TIPTON: Good afternoon, Chair, Members of the Committee. As you know from previous visits from me
the County has been sued for violations of Fair Labor Standards Act. We did settle the first initial class
action case. Now Maui and Kauai has been sued in a second round of lawsuits by members of the
Police and Fire Department. The matter that we’re taking up now, the Alconcel case, involves the
Police Department. These two actions were brought separately this time instead of together as they all
were in the last case. There are 57 plaintiffs at this time in this particular lawsuit. I’'m asking that the
same special counsel be retained to assist the County with these new cases. The contracts would be with
Marr Hipp Pepper [sic] & Wong . . . Wang with Steve Nakashima who assisted the County previously
being the lead counsel. Nichole Shimamoto would also be assisting him. They are very familiar with
the operations of the County and I believe they would be . . . offer the most efficient service on this
matter. I hope to take a greater part now that I know more about this particular statute. It is a very
complicated legal statute. However, I don’t feel like the Corp. Counsel has either the paralegal or
support staff resources or the space to manage a class action lawsuit of this type which is why I'm
asking for outside counsel. I hope if we have any discussions, we can do it in open Council. If it gets
into strategy, then I would ask that we go into executive session.

CHAIR MOLINA: Okay. Thank you very much, Ms. Tipton. Member Hokama, followed by Member Kane.

COUNCILMEMBER HOKAMA: Quickly. Thank you, Chair. The earlier case was not a class action case and
that is why we have this new one before us?

MS. TIPTON: It was a class action but FLSA class actions are a little different from the normal class action
suits. In a normal class action suit, everybody is in--

COUNCILMEMBER HOKAMA: Right.
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MS. TIPTON: --unless they opt out. In FLSA class action suits, your plaintiffs have to individually opt in and
so they’re right if . . . they’re only in it if they opt in. And it doesn’t . . . the fact that they don’t opt in
does not keep them from bringing a lawsuit later on.

COUNCILMEMBER HOKAMA: That is even after a court makes a ruling?
MS. TIPTON: That is correct.

COUNCILMEMBER HOKAMA: On the exact same type of case?

MS. TIPTON: That is correct.

COUNCILMEMBER HOKAMA: IfI am to ask is this case the . . . similar in its parameters and its request
from the County, you can answer that in open session?

MS. TIPTON: I think so. It’s a matter of public record of what’s in the complaint and it is essentially a copycat
case of the previous one. There is different outside counsel. Part of the last agreement was that that
group of counsel wouldn’t bring any further lawsuits against the County so we have two different law
firms involved, one from Honolulu and one from Washington, D.C.

COUNCILMEMBER HOKAMA: Okay, and my last question. Is this case going before the same venue?

MS. TIPTON: It is in Federal Court right now. The two cases are before different judges and it is not the same
magistrate that heard the last one. There has been some discussion about having it heard before one . . .
one judge. This case is . . . these cases, the one we have before the Committee at the moment and the
one that you will hear next, are a little bit different. The last ones were everybody was in the same
lawsuit. Most of the people in the last one were from Police. There were about eight that were from the
Fire Department and then three others that were like Parks and Public Works. But these two cases are
actually are divided up so that one only has Police and one only has Fire.

COUNCILMEMBER HOKAMA: Okay. I’'m done. Thank you, Mr. Chair.
CHAIR MOLINA: Thank you, Member Hokama. Questions from Member Kane in open session.

VICE-CHAIR KANE: Thank you, Chair, and just a follow-up. The agreement from the just finished case you
stated including that the counsels of those individuals are not to participate in future cases of similar

type?
MS. TIPTON: That was one of the terms of the agreement.

VICE-CHAIR KANE: And so that includes them providing any type of consultation to a different law firm or
an end around, if you will, is there something there that we can just be aware of so that we don’t get
them participating indirectly via consultation?

MS. TIPTON: Well, our option would be to go back and enforce the agreement if that occurs.
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VICE-CHAIR KANE: You folks have the means of checking up on that to see if that’s something that could
occur?

MS. TIPTON: Yes.
VICE-CHAIR KANE: Okay. Okay. I wanted that on the record. Thank you.
CHAIR MOLINA: Thank you, Member Kane. Member Anderson.

COUNCILMEMBER ANDERSON: Thank you, Chair. Tell me if I’'m beyond the lines here. How many
individuals does this current case involve?

MS. TIPTON: The Alconcel which is before the Committee at this moment involves at this moment 57. That’s
not to say that it won’t change as possibly new plaintiffs join or in the last case we actually had some
drop out.

COUNCILMEMBER ANDERSON: So at what point do they lose that option to opt in?

MS. TIPTON: There would be a point set by the court at some point where the joiner of the class would be
finished and no one could join at a later date on this particular action.

COUNCILMEMBER ANDERSON: So based on the previous case and the number of people involved in this
case, do you have a handle on how many other employees may feel they have a right to bring suit on the
same issue?

MS. TIPTON: Well, I can tell you that the previous case had approximately 111 police officers and this one so
far has 57. I know and maybe Assistant Chief Nakashima, who’s with me today, can say if I’'m correct
in the numbers. But I know in talking to Chief Phillips recently there were approximately 310
uniformed officers at this point. I’m not clear amongst that number how many would be exempt from
the FLSA requirements because of their management type duties. But . .. and, and also it could be that
there would be a few others that have either resigned or even have been terminated, you know, are no
longer employees that could possible fit into the definition of the class. So again, I think we’re getting
pretty close to the maximum number but I can’t be exact at this point. Does that give you an idea for the

COUNCILMEMBER ANDERSON: Yeah. Well, what I’'m getting at is, you know, here we are the second
round. Are we going to have a third round? And every time this happens it costs us more money, more
time, and I’'m just wondering if there could be like a cost benefit analysis done to see if, you know,
maybe we should look to settling this issue with everybody that has . . . that it could apply to.

MS. TIPTON: Yes. We have considered that in the past and we could certainly pursue that option this time. I
know that Chief Phillips and again Assistant Chief Nakashima could maybe speak to this, but I know in
my discussions with Chief Phillips he’s not . . . he wasn’t excited about settling the last one for a variety
of morale issues with this group and I know he’s not too excited about rolling over this time either.
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COUNCILMEMBER ANDERSON: Yeah. I can appreciate that because you want everyone to be treated
equally and I think it’s unfortunate that officers of the County feel they need to file suit to get what they
feel is their fair share. So I’d be interested in seeing some kind of cost analysis on that if it’s possible.

MS. TIPTON: We can work on that.
COUNCILMEMBER ANDERSON: Thank you.

CHAIR MOLINA: Okay. Thank you, Member Anderson. Committee will I guess make a request to the
Department to give a cost analysis.

COUNCILMEMBER ANDERSON: Thank you.

CHAIR MOLINA: Thank you. Any other questions for Ms. Tipton on this matter? Any ... Chief Nakashima,
any comments you would like to make at this time?

MR. NAKASHIMA: Just that I'm representing the Chief at, you know, this hearing and he’s supportive of
Corp. Counsel getting assistance in this case. It will set a lot of precedence for us. We really feel it’s
important that we settle it.

CHAIR MOLINA: Okay. Thank you, Chief. Committee Members, any questions? Member Kane.

VICE-CHAIR KANE: Just a final question before your recommendation, Chair, if I may. Ms. Tipton, you
stated earlier that you will be as much as possible trying to take a lead role in this versus a back up role
in the first round?

MS. TIPTON: Well, I’d like to take a more active role in preparing motions or doing depositions or whatever’s
necessary. I have a better grasp. I was a novice in the lastround so . . .

VICE-CHAIR KANE: Well, we want to thank you for your continued work so thank you for that. Chair,
whenever you are ready for your recommendation.

CHAIR MOLINA: Thank you, Member Kane. Member Hokama.

COUNCILMEMBER HOKAMA: Yeah, quickly, Chairman. Basically, is this a collective bargaining issue?
And in the future can it be resolved through a collective bargaining agreement?

MS. TIPTON: Unfortunately, no, it is not. It’s a separate requirement from collective bargaining. In fact, we
have to calculate what overtime is owed under the collective bargaining agreement and do a separate
calculation of what’s required under the Fair Labor Standards Act. We cannot by collective bargaining
weigh any responsibility for compliance with collective bargaining. That is not permitted. Does that
answer your question?

COUNCILMEMBER HOKAMA: It wasn’t the response I wanted, but . . . (laughter). . .
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MS. TIPTON: Sorry.

COUNCILMEMBER HOKAMA: Thank you, Chair.

CHAIR MOLINA: Thank you, Member Hokama. Any other questions related to the matter? Seeing none.
The Chair’s recommendation is to approve the resolution authorizing special counsel in this particular
matter.

VICE-CHAIR KANE: So moved.

COUNCILMEMBER TAVARES: Second.

CHAIR MOLINA: Moved by Member Kane, seconded by Member Tavares. Any discussion? Seeing none.
All those in favor signify by saying aye?

COUNCIL MEMBERS VOICED AYE.
CHAIR MOLINA: All those opposed? Okay. Thank you, Members. The Chair will mark it unanimous.

VOTE: AYES: Councilmembers Anderson, Carroll, Hokama, Mateo, Pontanilla
and Tavares, Vice-Chair Kane, and Chair Molina.

NOES: None.
ABSTAIN: None.
ABSENT: None.
EXC.: Councilmember Johnson.
MOTION CARRIED.
ACTION: Recommending ADOPTION of resolution.

CHAIR MOLINA: Members, we have our next item is Committee of the Whole Item 5(8), which is special
counsel authorization, Jack Henry Williams, Jr., et al. versus County of Maui, Hawaii.

COW-5(8) SPECIAL COUNSEL AUTHORIZATION (JACK HENRY WILLIAMS, JR., ET AL. V.
COUNTY OF MAUIL, HAWAII CIVIL NO. CV05-00278 DAE LEK) (C.C. No. 05-25)

CHAIR MOLINA: The Committee is in receipt of a correspondence dated September 26, 2005 from the
Corporation Counsel’s Office requesting consideration of a proposed resolution entitled
“AUTHORIZING THE EMPLOYMENT OF SPECIAL COUNSEL MARR HIPP JONES & WANG IN
JACK HENRY WILLIAMS, JR., ET AL. V. COUNTY OF MAUI, HAWAIIL, CIVIL NO. CV05-00278
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DAE LEK”. Purpose of the resolution is to authorize special counsel in the aforementioned case due to
the complexity of litigation issues. Again, Ms. Tipton, if you could give us a brief overview of this
matter.

MS. TIPTON: Thank you, Chair Molina, Members of the Committee. Again, this is the second of the two
FLSA lawsuits. Jack Henry Williams, et al., involves members of the Fire Department. There are
currently 125 plaintiffs who have opted in for this particular lawsuit. Again, I will hope to take an active
role . . . more active role but I believe the Corp. Counsel staff does not have adequate support or space to
manage all of the documents that are necessary in this class action lawsuit. I would ask that we be able
to hire Marr Hipp Pepper [sic] & Wang who assisted us previously in an FLSA case and is familiar with
the operations of the County.

CHAIR MOLINA: Okay. Questions, Members? Member Hokama.

COUNCILMEMBER HOKAMA: Thank you, Chairman. Quickly, just one question. Regarding this request,
Corporation Counsel, and the one that the Committee just made a recommendation on, are we talking
about then a total of $80,000 because both resolutions request 40,000 for the same firm with the same
principle or partner, Mr. Nakashima assisting Corporation Counsel. So I just want to know, are we
talking about just 40 or 40 . . .(change tape). . . plus 40 it means 807

MS. TIPTON: Forty . .. four plus forty. Initially, there’ll be a lot of discovery required and I'm hoping that the
money won’t be used up quickly but I don’t want to have to come back too many times to Council. We
have to split it up because they’re separate lawsuits and we have separate deductibles under our
insurance. We are trying to pursue coverage issues as you are aware. You previously approved
coverage counsel for these matters.

COUNCILMEMBER HOKAMA: Then just a quick follow-up, Ms. Tipton. Is the County planning to request
to the court to combine both cases since it’s the same case more or less?

MS. TIPTON: Ihave asked that . . . that we consider that issue. We’ve had one scheduling conference with the
different judges. Currently, we are before even different judges and so I think it would make more sense
to have it before one judge and possibly to combine the cases. I still don’t know how that would impact
our insurance coverage but it might be more efficient. I'm not sure that they would allow that the way
without amending the complaints because . . . but it’s possible. We are exploring it.

COUNCILMEMBER HOKAMA: Okay. I would just ask that your office continue to apprise our Chair of the
changing situation ‘cause again I’'m thinking we’re able . . . we might have been able to save $40,000
myself. But thank you for your comments. Thank you, Chairman.

CHAIR MOLINA: Thank you, Member Hokama. Member Kane.

VICE-CHAIR KANE: I would ask the question on the other side then because we’re looking at this case
having approximately double the amount of plaintiffs that are involved. So just the work that it’s gonna
entail regarding the gathering of the facts and the data, is 40,000 enough for this particular one, given
your comments about not wanting to come back too many times, but at the same time not running out of
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money? And we’ve already heard your arguments for the previous, with the 40,000 should be enough,
but this one, we’re talking about double the plaintiffs.

MS. TIPTON: Right. And I know many of you were here for the last lawsuit, and you know, one, I think if we
keep it at increments I can come back and give reports directly to the Council and you have more control
also of what’s occurring. That’s why I. .. I determined to ask for this amount at this point.

CHAIR MOLINA: Thank you, Member Kane. Any other questions? Member Pontanilla.

COUNCILMEMBER PONTANILLA: The attorneys for the firemen as well as the Police Department are the
same attorneys?

MS. TIPTON: Yes. It’s the same law firm from Washington, D.C. and the same law firm in Honolulu.

COUNCILMEMBER PONTANILLA: And the number of employees that are suing the County from the Fire
Department are there anymore employees? 1 noticed that, you know, on this one here is 135, the
previous one was eight.

MS. TIPTON: Right. It was eight. I should have asked the Chief this morning how many total. I did try to
find that out yesterday but I didn’t get a response so I’'m not . . . I’'m not quite sure how many total fire
fighters they have at this point. I'm sorry. I can check on that for the next time. I did try to get the
information.

COUNCILMEMBER PONTANILLA: Thank you. Thank you, Chair.
CHAIR MOLINA: Okay. Thank you, Member Pontanilla. Member Anderson.

COUNCILMEMBER ANDERSON: Yeah, just a follow-up on that. I would request the same cost analysis for
Fire as for Police, if you could get a handle on that. I mean apparently management would not qualify?

MS. TIPTON: Right. Certain employees are not covered by the Fair Labor Standards Act and so we don’t have
to do the calculations for them. I’ll just say that what makes it difficult to determine what the . . . we
don’t even have an idea of what plaintiffs are asking at this point because a great portion, as you will
recall, was for time that they say they worked that they haven’t got . . . that benefited the County that
they didn’t get paid for. We don’t know at this point how much they’re claiming. It’s not on their
timesheets or they would have gotten paid for it. So this is in excess of what they submitted on their
timesheets for payment. At this point, we’d be guessing a little bit on that but we can do our best at this
point to give you some sort of analysis.

COUNCILMEMBER ANDERSON: Thank you.
CHAIR MOLINA: Okay. Thank you, Member Anderson. Any other questions before the Chair makes his

recommendation? Seeing none. Chair will entertain a motion to approve the resolution authorizing
special counsel for this case.
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VICE-CHAIR KANE: So moved.
COUNCILMEMBER TAVARES: Second.

CHAIR MOLINA: Moved by Member Kane, seconded by Member Tavares. Any discussion? Seeing none.
All those signify by saying aye.

COUNCIL MEMBERS VOICED AYE.
CHAIR MOLINA: All those opposed? Okay. Thank you. Chair marks it unanimous.

VOTE: AYES: Councilmembers Anderson, Carroll, Hokama, Mateo, Pontanilla
and Tavares, Vice-Chair Kane, and Chair Molina.

NOES: None.
ABSTAIN: None.
ABSENT: None.
EXC.: Councilmember Johnson.
MOTION CARRIED.
ACTION: Recommending ADOPTION of resolution.
MS. TIPTON: Thank you very much.
CHAIR MOLINA: Thank you, Ms. Tipton. And for our last two agenda items, first we’ll deal with Committee
of the Whole Item 2(13) and we have Mr. DeLeon who’s been waiting so patiently. This has to do with

nominations to boards, committees, and commissions.

COW-2(13) NOMINATIONS TO BOARDS., COMMITTEES, AND COMMISSIONS (VARIOUS)
(C.C. No. 05-20)

CHAIR MOLINA: The Committee is in receipt of a correspondence dated September 9, 2005 and
September 12, 2005, both received on September 13, 2005 from the Mayor’s Office requesting
consideration of the following nominations to boards, committees, and commissions. First is to the
Affirmative Action Advisory Council, Larry Laird replacing Brenda Plant for a term expiring on
March 31, 2006; to the Board of Water Supply, Carl Holmberg replacing Michele McLean for a term
expiring on March 31, 2009; to the Liquor Control Commission, Mary Cabuslay replacing Edwin Vila
for a term expiring on March 31, 2010; and to the Maui County Grants Review Committee, Christina
Paleka replacing Punahele Alcon for a term expiring on March 31, 2007; and the Council must approve
or disapprove these nominations by November 12, 2005 or the nominees will be deemed approved. So
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at this point we have Mr. DeLeon from the Mayor’s Office to give us a brief overview of the matter.
Mr. DeLeon.

MR. DELEON: Thank you Mr. Chairman. Basically, these are replacements and these folks have all applied
for the positions that they’re being appointed to.

CHAIR MOLINA: Okay. Members, any questions or comments regarding the appointments?

COUNCILMEMBER HOKAMA: Your recommendation?

CHAIR MOLINA: Okay. Members, first of all, any request for separation of the matter? Seeing no request for
separation, the Chair will entertain in one sweeping motion the approval of all I guess replacements to
the various committees or commissions.

COUNCILMEMBER HOKAMA: So moved.

COUNCILMEMBER TAVARES: Second.

CHAIR MOLINA: Okay. It’s been moved by Member Hokama, seconded by Member Tavares. Any
discussion?

COUNCILMEMBER HOKAMA: Chairman?
CHAIR MOLINA: Member Hokama.

COUNCILMEMBER HOKAMA: I would speak in favor of the nomination of Mary Cabuslay of Lanai to
serve on the Lanai, excuse me, to serve on the County’s Liquor Control Commission. Mrs. Cabuslay
has been a long outstanding resident of our community. She has participated in the past in many other
important boards and commissions from Lanai on County boards and State boards. I would ask the
Members to please support her nomination. I believe she’ll do a outstanding job in representing not only
our interest of Lanai but the electoral interest of the County.

CHAIR MOLINA: Okay. Thank you, Member Hokama. Any other discussion as it relates to the motion on
the floor? Seeing none. All those in favor signify by saying aye.

COUNCIL MEMBERS VOICED AYE.

CHAIR MOLINA: All those opposed? Okay. Thank you. Chair will mark it unanimous.
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VOTE: AYES: Councilmembers Carroll, Hokama, Mateo, Pontanilla and
Tavares, and Chair Molina.

NOES: None.
ABSTAIN: None.
ABSENT: None.
EXC.: Councilmembers Anderson and Johnson, and Vice-Chair Kane.
MOTION CARRIED.
ACTION: Recommending APPROVAL of Larry Laird to the Affirmative
Action Advisory Council; Carl Holmberg to the Board of Water

Supply; Mary Cabuslay to the Liquor Control Commission; and
Christina Paleka to the Maui County Grants Review Committee.

CHAIR MOLINA: Okay. We have one more item which is Committee of the Whole 2(14), nominations to
boards, committees, and commissions, Urban Design Review Board.

COW-2(14) NOMINATIONS TO BOARDS, COMMITTEES, AND COMMISSIONS (URBAN DESIGN
REVIEW BOARD) (C.C. No. 05-20)

CHAIR MOLINA: Committee is in receipt of a correspondence dated September 19, 2005, received on
September 20, 2005, from the Mayor’s Office requesting consideration of the nomination of Bryan
Maxwell to replace Christopher Hart on the Urban Design Review Board for a term expiring March 31,
2010. Council must approve or disapprove this nomination by November 19, 2005 or the nominee will
be deemed approved. Mr. Del.eon.

MR. DELEON: Thank you, Mr. Chairman. This is for the alternate position on the Urban Design Review
Board. It’s not the main landscape architect, a required position, but it is also a required position. It was
very difficult finding an architect . . . landscape architect that wasn’t absolutely overwhelmed with
business that could take the time and do this. I mean out of deference to our existing member on the
board, Mr. Maxwell agreed to serve on this alternate position.

CHAIR MOLINA: Okay. Thank you, Mr. DeLeon. Members, any questions for Mr. DeLeon as it relates to
the proposed nomination? Seeing none. All those in favor . . . the Chair actually will first make a
recommendation for the motion to approve the nomination of Bryan Maxwell to replace Christopher
Hart on the Urban Design Review Board for a term ending March 31, 2010. Is there a motion to
approve?

COUNCILMEMBER TAVARES: So moved.
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CHAIR MOLINA: Okay. It’s been moved by Member Tavares. Is there a second?
COUNCILMEMBER HOKAMA: Second.

CHAIR MOLINA: Seconded by Member Hokama. Any discussion? Seeing none. All those in favor signify
by saying aye.

COUNCIL MEMBERS VOICED AYE.

CHAIR MOLINA: All those opposed? Okay. Thank you, Members. Chair will mark that unanimous as well.

YOTE: AYES: Councilmembers Carroll, Hokama, Mateo, Pontanilla and
Tavares, and Chair Molina.

NOES: None.
ABSTAIN: None.
ABSENT: None.
EXC.: Councilmembers Anderson and Johnson, and Vice-Chair Kane.
MOTION CARRIED.

ACTION: Recommending APPROVAL of Bryan Maxwell as an alternate to
the Urban Design Review Board.

CHAIR MOLINA: And prior to ending our proceedings, the Chair would like to recognize from the
Corporation Counsel’s Office, Traci Fujita Villarosa, who was . . . come in to sit in on this matter. Chair
would like to thank everyone for their participation for today. We believe it was a very productive and
interesting meeting to say the least. Thank you all for your dedication to duty. Any announcements?
Seeing none. It is 11:30, Members. This Committee of the Whole meeting for October 4, 2005 is now
adjourned. . ..(gavel). ..

ADJOURN: 11:30 a.m.

APPROVED BY:
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MICHAEL J. MOLjNA, Chair
Committee of the Whole

cow:min:051004 Transcribed by: Clarita Balala
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